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1873-S3. E AM5S ROCK S6158. 5

E3SHB 1873 - S AMD 342
By Senator Rockefeller

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEW SECTION. Sec. 1. The legislature recognizes that the state
and |ocal governnental entities engage in diverse and w despread
activities touching virtually every aspect of life wthin the state
rendering the state and I|ocal governnmental entities inherently
different from private tort feasors. Unli ke private persons who can

choose to avoid activities with a risk of liability, the state and
| ocal governnental entities nust engage in activities that are uni que
to governnment and carry inherent risks of injury. It is in the public

interest to encourage tinely efforts to elimnate or reduce such risks
in order to prevent injury. Based on the public interest as stated in
this section, and the inherent differences between public and private
l[tability, and pursuant to Article 1I, section 26 of the state
Constitution, in any action created by this act, the liability of the
state or any l|ocal governnental entity that is party to such proceedi ng
shall be joint and several, except that upon a denonstration by the
state or local governnental entity satisfactory to the court that risks
inherent to its activity have been identified and actions taken to
prevent, elimnate, or reduce such risks, as specified in this act, the
litability of the state or any l|ocal governnental entity shall be
several only.

Sec. 2. RCWA4.20.020 and 2007 ¢ 156 s 29 are each anended to read
as follows:

(1) Every ((sueh)) action under RCW 4.20.010 shall be for the
benefit of the ((wife—husband)) spouse, state registered donestic
partner, ((ehi+d)) or children, including stepchildren, of the person
whose death shall have been so caused. |If there ((be)) is no ((wfe-
husband)) spouse, state registered donestic partner, or ((sueh)) child
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((e—€hitdren—sueh)), the action may be nmai ntained for the benefit of .
(a) The parents((+)) of a deceased adult child if the parents are
financially dependent upon the adult child for support or if the
parents have had significant involvenent in the adult child' s life; or
(b) an individual who is the sole beneficiary of the decedent's life
i nsurance and has had significant involvenent in the decedent's l|ife.
If there is no spouse, state registered donestic partner, child,
parent, or such life insurance beneficiary, the action may be
mai ntai ned for the benefit of sisters((;)) or brothers((+)) who ((#&y
be)) are financially dependent upon the deceased person for support((+
and who are resident within the United States at the tine of his
death)).

In every such action the jury may ((g+ve—sueh)) award econonm ¢ and
noneconom ¢ damages as((y)) under all circunstances of the case((7))
may to them seem j ust.

(2)(a) Except as provided in (b) of this subsection, the liability
of state or local governnental entities naned as parties to a w ongful
death action in which the deceased person was not at fault shall be
joint and several wth all other defendants in accordance with RCW
4.22.070.

(b)(i) In an action brought on behalf of a beneficiary under
subsection (1)(a) or (b) of this section in which the deceased person
was not at fault, the state or local governnental entity nmay raise as
an affirmative defense that its liability for danages be limted to its
proportional share as determned by the trier of fact. The court
shall, as part of the judgnent, limt the state or |ocal governnenta
entity's liability for danages to its proportional share if, before the
incident resulting in a death occurred, the trier of fact concludes
that the state or local governnental entity recognized the risk or
ri sks inherent to the activity or condition causing death and acted in
good faith to elimnate or reduce the inherent risk or risks.

(ii) Evidence of action to elimnate or reduce the inherent risk or
risks includes, but is not limted to, adoption of a risk managenent
policy designed to prevent, elimnate, or reduce the inherent risk or
ri sks, conbined with significant steps taken to address the inherent
ri sk or risks.

(3) For the purposes of this section:

Oficial Print - 2 1873-S3. E AM5S . ... S6158.5



©O© 00 N O Ol WDN P

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

(a) "Financially dependent for support"” neans substanti al
dependence based on the receipt of services that have an econom c or
nonetary value, or substantial dependence based on actual nonetary
paynents or contributions;

(b) "Significant involvenent" neans denonstrated support of an
enptional, psychological, or financial nature within the rel ati onship,
at or reasonably near the tine of death, or at or reasonably near the
tine of the incident causing death; and

(c) "Local governnental entity" has the sane neaning as in RCW
4.96.010.

Sec. 3. RCW4.20.046 and 1993 ¢ 44 s 1 are each anended to read as
fol | ows:

(1) Al causes of action by a person or persons against another
person or persons shall survive to the personal representatives of the
former and agai nst the personal representatives of the latter, whether
such actions arise on contract or otherw se, and whether or not such
actions would have survived at the conmon law or prior to the date of
enactment of this section((—PROADBED—HOAEVER—Fhat) ).

(2) In addition to recovering economc |osses, the personal
representative ((shakHh—eoenly—be)) is entitled to recover on behalf of
those beneficiaries identified under RCW 4.20.020 any nonecononic
damages for pain and suffering, anxiety, enotional distress, or
hum | iation, personal to and suffered by ((a&)) the deceased ((en—behatf
of those beneficiaries enunerated in RCW 4. 20,020, and such)) 1n such
anounts as determned by a jury to be just under all the circunstances
of the case. Damages under this section are recoverabl e regardl ess of
whet her or not the death was occasioned by the injury that is the basis
for the action.

(3) The liability of property of a husband and wife held by them as
comunity property and subject to execution in satisfaction of a claim
enf or ceabl e agai nst such property so held shall not be affected by the
death of either or both spouses; and a cause of action shall remain an
asset as though both claimng spouses continued to live despite the
death of either or both claimng spouses.

((2)) (4) Were death or an injury to person or property,
resulting from a wongful act, negl ect or defaul t, occurs
simul taneously with or after the death of a person who woul d have been

Oficial Print - 3 1873-S3. E AM5S . ... S6158.5



a b W N P

©O© 00 N O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

liable therefor if his death had not occurred simultaneously with such
death or injury or had not intervened between the wongful act, neglect
or default and the resulting death or injury, an action to recover
damages for such death or injury may be maintai ned agai nst the persona
representative of such person.

Sec. 4. RCW4.20.060 and 2007 ¢ 156 s 30 are each anended to read
as follows:

(1) No action for a personal injury to any person occasi oni ng death
shal | abate, nor shall such right of action ((determne)) term nate, by
reason of ((sweh)) the death((+)) if ((sueh)) the person has a

surV|V|ng ((spease——s%a%e—%eg+s%e%ed—denes%+e—pa#%ne+——e%—eh+#d—LFVan—

e#—adn%n+s%#apep)) beneficiary in whose favor the action may be brought

under subsection (2) of this section.

(2) An action under this section shall be brought by the personal
representative of the deceased((+)) in favor of ((sueh)) the surviving
spouse or state registered donestic partner, ((er—tn—Faver—oef—the
Surviving spouse or state registered domestic partner)) and ((such))
children((—e+—¥)). If there is no surviving spouse ((er)), state
regi stered donestic partner, ((+pa—faver—oef—sueh—€ehitd)) or children,
((or 1 no surviving spouse, state registered donestic partner, or such
ehitd—or—chitldren—then)) the action shall be brought in favor of the
decedent's: (a) Parents((7)) if the parents are financially dependent
upon the decedent for support or if the parents have had significant
involvenent in the decedent's life; or (b) sole beneficiary under a
life insurance policy, if the beneficiary is an individual who had a
significant involvenent in the decedent's life. If there is no
surviving spouse, state reqistered donestic partner, child, parent, or
such life insurance beneficiary, the action shall be brought in favor
of the decedent's sisters((y)) or brothers who ((my—be)) are
financially dependent upon ((sueh—persoen)) the decedent for support((s+
and—estdent—n—theUnited—States—at—thetHne—of—decedent-s—death) ) .

(3) In addition to recovering economc |losses, the persons
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identified in subsection (2) of this section are entitled to recover
any noneconom ¢ damages personal to and suffered by the decedent
including, but not limted to, damages for the decedent's pain and
suffering, anxiety, enotional distress, or humliation, in such anpbunts
as determned by a jury to be just under all the circunstances of the
case.

(4) For the purposes of this section:

(a) "Financially dependent for support"” neans substanti al
dependence based on the receipt of services that have an economic or
nonetary value, or substantial dependence based on actual nonetary
paynents or contributions;

(b) "Significant involvenent" neans denonstrated support of an
enptional, psychological, or financial nature within the rel ati onship,
at or reasonably near the tine of death, or at or reasonably near the
tine of the incident causing death; and

(c) "Local governnental entity" has the sane neaning as in RCW
4.96.010.

(5)(a) Except as provided in (b) of this subsection, the liability
of state or local governnental entities naned as parties to a w ongful
death action in which the deceased person was not at fault shall be
joint and several wth all other defendants in accordance with RCW
4.22.070.

(b)(i) In an action brought on behalf of a beneficiary under
subsection (2)(a) or (b) of this section in which the deceased person
was not at fault, the state or local governnental entity nmay raise as
an affirmative defense that its liability for danages be limted to its
proportional share as determned by the trier of fact. The court
shall, as part of the judgnent, limt the state or |ocal governnenta
entity's liability for danages to its proportional share if, before the
incident resulting in a death occurred, the trier of fact concludes
that the state or local governnental entity recognized the risk or
ri sks inherent to the activity or condition causing death and acted in
good faith to elimnate or reduce the inherent risk or risks.

(ii) Evidence of action to elimnate or reduce the inherent risk or
risks includes, but is not limted to, adoption of a risk managenent
policy designed to prevent, elimnate, or reduce the inherent risk or
ri sks, conbined with significant steps taken to address the inherent
ri sk or risks.
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Sec. 5. RCW4.24.010 and 1998 ¢ 237 s 2 are each anmended to read
as follows:

(1) A ((#other—or—father—eor—bothy)) parent who has regularly
contributed to the support of his or her mnor child, ((ardtherether
or—Ftather—or—both—ol—a—ehi-bHd—oen—vwhom—eit-her—or—both—are)) or a
parent who is financially dependent on a child for support or who has
had significant involvenent in a child's Ilife nmay nmaintain or join ((as
a—party)) an action as plaintiff for the injury or death of the child.

(2) Each parent, separately fromthe other parent, is entitled to
recover for his or her own loss regardless of marital status, even

though this section creates only one cause of action((;—but——the

(3) If one parent brings an action under this section and the other
parent is not nanmed as a plaintiff, notice of the institution of the
suit, together with a copy of the conplaint, shall be served upon the
ot her parent: PROVI DED, That notice shall be required only if
par ent age has been duly established.

Such notice shall be in conpliance with the statutory requirenents
for a sutmmons. Such notice shall state that the other parent nust join
as a party to the suit within twenty days or the right to recover
damages under this section shall be barred. Fai lure of the other
parent to tinely appear shall bar such parent's action to recover any
part of an award nmade to the party instituting the suit.

(4 In ((sueh)) an action under this section, in addition to
damages for nedical, hospital, nedication expenses, and |oss of
services and support, damages may be recovered for the | oss of |ove and
conpani onship of the child and for injury to or destruction of the
parent-child relationship in such anmunt as, under all t he
ci rcunst ances of the case, may be just.

(5) For the purposes of this section:

(a) "Financially dependent for support"”™ neans substanti al
dependence based on the receipt of services that have an economic or
nonetary value, or substantial dependence based on actual nonetary
paynments or contributions;

(b) "Significant involvenent" neans denonstrated support of an
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enotional, psychological, or financial nature within the rel ati onship,

at or reasonably near the tine of death, or at or reasonably near the
tine of the incident causing death; and

(c) "Local governnental entity" has the sane neaning as in RCW
4.96.010.

(6) (a) Except as provided in (b) of this subsection, the liability
of state or local governnental entities naned as parties to a w ongful
death action in which the deceased person was not at fault shall be
joint and several wth all other defendants in accordance with RCW

4.22.070.

(b)(i) In an action under this section brought by a parent of a
deceased adult child in which the deceased person was not at fault, the
state or local governnental entity may raise as an affirmative defense
that its liability for danmages be limted to its proportional share as
determ ned by the trier of fact. The court shall, as part of the
judgnent, limt the state or local governnental entity's liability for

damages to its proportional share if, before the incident resulting in
a death occurred, the trier of fact concludes that the state or I ocal
governnental entity recognized the risk or risks inherent to the
activity or condition causing death and acted in good faith to
elimnate or reduce the inherent risk or risks.

(ii) Evidence of action to elimnate or reduce the inherent risk or
risks includes, but is not limted to, adoption of a risk managenent
policy designed to prevent, elimnate, or reduce the inherent risk or
ri sks, conbined with significant steps taken to address the inherent
ri sk or risks.

Sec. 6. RCW4.22.030 and 1986 ¢ 305 s 402 are each anended to read
as follows:

Except as otherw se provided in RCW4.22.070, 4.20.020, 4.20.060,
and 4.24.010, if nore than one person is liable to a claimant on an
indivisible claimfor the same injury, death or harm the liability of
such persons shall be joint and several.

NEW SECTION. Sec. 7. This act applies to all causes of action
filed on or after the effective date of this act.
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NEW SECTION. Sec. 8. (1) On Decenber 1, 2009, and every Decenber
1st thereafter, the risk managenent division wthin the office of
fi nanci al managenent  shal | report to the house appropriations
commttee, the house state governnment and tribal affairs commttee, the
senate ways and neans commttee, and the senate governnent operations
and elections commttee, or successor commttees, on the incidents
covered by this act that involve state agencies.

(2) On Decenber 1, 2009, and every Decenber 1st thereafter, each
| ocal government risk pool or local government risk managenent
division, or the equivalent in I ocal governnents, shall report to the
| egi sl ative body of the local governnent on the incidents covered by
this act that involve the |ocal governnent.

(3) This section expires Decenber 2, 2014."

E3SHB 1873 - S AMD
By Senat or

On page 1, line 1 of the title, after "death;" strike the renai nder
of the title and insert "anmending RCW 4.20.020, 4.20.046, 4.20.060
4.24.010, and 4.22.030; creating new sections; and providing an
expiration date."
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